SERVICE AGREEMENT BETWEEN

The School Board of Sarasota County, Florida 

AND

GMS Partners, Inc.
This SERVICE AGREEMENT (“Agreement”) is made and entered into as of the 19th
 day of September, 2006 (“Date”) by and between the School Board of Sarasota County, Florida (“District”), a body corporate existing under the laws of the state of  Florida (“State”), and GMS Partners, Inc. (“Independent Contractor”).  The taxpayer identification number, address, contact person and telephone number for the Independent Contractor are as follows:


Taxpayer Identification Number: 52-1738834


Address: 1122 Kersey Road, Silver Spring, MD  20902


Contact Person: Grace Sammon 



Telephone Number:  301-649-6354
The District and Independent Contractor agree to the terms and conditions set forth below and in the accompanying Attachments attached hereto and incorporated herein. 

WHEREAS, the District desires to purchase the services offered by the Independent Contractor.

WHEREAS, the Independent Contractor represents to the District that the Independent Contractor can provide the services outlined below.

Article 1.
SCOPE OF SERVICES
This Agreement is for the Independent Contractor to provide the following services:

Independent Contractor will provide technical assistance and training to central office, Sarasota High School, Booker High School, North Port High School, Riverview High School, Venice High School and Sarasota County Technical Institute (SCTI) to plan and support implementation of a comprehensive continuous improvement initiative, that includes small learning communities, the family advocate system and instructional improvement. 

For additional tasks for the services see Attachment A – Tasks and Deliverables which is incorporated herein by reference.

Coordinated system of supports to related groups such as School Board, community foundations, middle schools, post secondary partners, all schools with secondary students.

It is the intent of this Agreement that it stand for a period of three years.  The specifics of the attachment reflect essential year one services and costs.  Suggested year two activity is noted.  Year two and beyond services will be defined each year in April.

Article 2.
LOCATION OF SERVICES


The Independent Contractor will provide the services described above at the following location:

Name of School or Department: 


All schools listed in Article 1 as well as the District’s Central Office.
Address: 

 1960 Landings Boulevard

 Sarasota, FL 34231

 As well as all high schools listed in Article 1 above.

Contact Person(s): 

Barbara Chomko

           Telephone Numbers:  


941-927-9000 ext 31170

Article 3.
TERM AND TERMINATION










3.1 Term.  The term of this Agreement (“Term”) is retroactive to September 1, 2006 and shall end on August 31, 2009, unless terminated earlier in accordance with the terms and conditions set forth herein.

3.2 Termination of Agreement.  Either party may terminate this Agreement, without cause by giving written notice of the intent to terminate at least sixty (60) days before the termination date set out in the notice.  The Independent Contractor will cease work on the termination date set out in the notice and take all reasonable actions to minimize expenses.  The Independent Contractor will be compensated through the date of termination on a pro-rata basis for the pay period, as detailed in Article 4.2 below, in which termination occurs.  

Article 4.
COMPENSATION 
4.1 Billing Rates/Flat Fee.  The Independent Contractor’s flat fee is $446,000.00 for the services listed in Article 1.  It is agreed that the rate of compensation will not exceed $446,000.00.  The flat fee includes any and all expenses for services that are included in the budget.  If additional services are provided, they will be budgeted separately and this Agreement amended to reflect the additions.  The types of expenses that are included in the flat fee payable to Independent Contractor are listed in Attachment B - Budget which is incorporated herein by reference.  

4.2 Payment and Invoice Procedures.  The District will provide payment to the Independent Contractor within thirty (30) days of its receipt of an invoice.  Payment will be structured as follows: 
Year I: The first payment of $111,500 is due immediately upon signing of the contract; and $111,500.00 due January 15, 2007, $111,500.00 due May 15, 2007, and $111,500.00 due July 15, 2007.
Year II & Year III:  Services and fees will be defined each year in April.
The invoices will be mailed to:



Executive Director, Secondary Education, High Schools


School Board of Sarasota County, Florida



1960 Landings Boulevard



Sarasota, Florida 34231
4.3 Maintaining Substantiating Documentation.  The Independent Contractor will maintain itemized time records, applicable expense reports, and applicable receipts associated with the services rendered under this Agreement.  

Article 5.
INDEPENDENT CONTRACTOR

5.1 Independent Contractor Status.  The parties to the Agreement intend that the relationship between them created by this Agreement is that of an independent contractor, and not employer-employee or otherwise.  No employee, subcontractor, agent or servant of the Independent Contractor shall be deemed to be the employee, subcontractor, agent or servant of the District.  As an Independent Contractor, the District will not provide any retirement benefits, life insurance, vacation benefits, health benefits or similar benefits afforded to permanent District employees.  The Independent Contractor will be solely responsible to train, hire, supervise, discipline and terminate the Independent Contractor’s Personnel.  Further, the Independent Contractor will be solely responsible for paying all invoice taxes, FICA, FUTA and other tax liabilities.

5.2 Submission of Form W-9.  The Independent Contractor will submit a completed Form W-9 entitled “Request for Taxpayer Identification Number and Certification” with the correct social security number or federal identification number.

Article 6. INDEPENDENT CONTRACTOR’S PERSONNEL

6.1 Removal of the Independent Contractor’s Personnel.  If the District determines that any of the Independent Contractor’s Personnel is not providing satisfactory service, the District will advise the Independent Contractor in writing and may require removal of that individual or subcontractor from the District’s account.  The Independent Contractor will be compensated for the services performed by the removed individual or subcontractor and any related expenses up to and including the date that the Independent Contractor receives the District's written notice.  The Independent Contractor will not be compensated for any expenses associated with replacing the individual.  

6.2  Fingerprinting/Background Checks.  The Independent Contractor agrees that before any of its employees, agents, or subcontractors will be permitted on school grounds while students are present, such employees, agents, or subcontractors will be fingerprinted and have their backgounds checked as provided by Florida law.  The Independent Contractor's employees, agents, or subcontractors will coordinate with the District to arrange a mutually convenient time for the District to conduct the fingerprinting.  The Independent Contractor will bear the cost of fingerprinting/background checks.  The District has the right to refuse entry onto its school grounds to any individual whose background check does not meet the requirements of Florida Statutes.

Article 7.
OWNERSHIP

7.1 District-Owned Property.  All equipment, materials, drawings, or software of every description that the Independent Contractor receives directly or indirectly from the District or from a third party on behalf of the District, or that is paid for, in whole or in part, by the District, is the property of the District (“District-owned”).  The Independent Contractor must safeguard all District-owned property, and must return all District-owned property to the District upon the District’s request, or upon the termination or expiration of this Agreement, whichever is earlier.  Specifically, upon termination or expiration of this Agreement, the Independent Contractor must, within ninety (90) days of the termination or expiration date, return all equipment, materials, and properties of the District, if any.  

7.2 Intellectual Property Rights.  The Independent Contractor agrees, on its behalf and on behalf of its employees and agents, that it will promptly communicate and disclose to the District all inventions, books, computer programs, documentation, software and other copyrightable works (hereinafter collectively referred to as “Copyrightable Works”) conceived, reduced to practice or made by the Independent Contractor or its agents whether solely or jointly with others, during the term of this Agreement resulting from or related to any work Independent Contractor or its agents may do exclusively on behalf of the District or at its request under this Agreement.  If the District makes payment of all sums due to Independent Contractor under this Agreement, all exclusive Copyrightable Works that the Independent Contractor is obligated to disclose shall be and remain entirely the property of the District.  Subject to the preceding sentence, it is agreed that all Copyrightable Works are works made for hire and shall be the exclusive property of the District and Independent Contractor hereby assigns to the District any rights it may have in such Copyrightable Works.  The Independent Contractor shall cooperate reasonably with the District in obtaining any copyrights or patents.  Notwithstanding the foregoing, the District acknowledges that the Independent Contractor has developed multiple tools and materials and related items (the “GMS Materials”) and owns all intellectual property rights relating thereto.  The District agrees that its sole right is to use the GMSMaterials only as long as it makes proper attribution to the authorship by Independent Contractor, and that such use does not include the sale, re-sale or other delivery or publication thereof without the prior express written consent of Independent Contractor, which may be withheld or conditioned as Independent Contractor may deem appropriate in its discretion. 
Article 8.
INDEPENDENT CONTRACTOR WARRANTIES.
8.1 Service Warranty.  Individuals assigned to provide the above referenced services will have the expertise, skills, training and professional education to perform the services in a professional manner. 

8.2 Title.  The District will receive clear title to all goods and deliverables incidental to the above referenced services performed.  Additionally, any goods and deliverables hereunder will be free and clear of all liens and encumbrances.  

8.3 No Enticement.  Neither Independent Contractor nor any of Independent Contractor's Personnel has offered or given anything of value to the District’s employees or agents to secure this Agreement.

Article 9.
SUBCONTRACTS
If the Independent Contractor subcontracts any pieces of the work, the Independent Contractor will be responsible for the acts or omissions of the subcontractor to the extent that the acts or omissions relate to the performance of the above referenced services. 

Article 10.
INSURANCE

Workers’ Compensation.  The Independent Contractor will maintain and pay for the Workers’ Compensation insurance as required under any workers’ compensation or similar law in the jurisdiction where the above referenced services are performed.

Article 11.
RECONCILIATION OF ACCOUNT, RIGHT OF AUDIT AND EVALUATIONS OF SERVICES PERFORMED

11.1 Reconciliation of Account.  A Reconciliation of the District’s payments and amount due for the above referenced services may be performed.  

11.2 Right of Audit.  The District or its authorized representative will have the right to audit and evaluate the Independent Contractor’s performance of the services under this Agreement.

Article 12.
NOTICE

Communications relating to this Agreement, must be identified by the Service Agreement Number, Vendor Number and Account Code and communicated by certified mail, return receipt requested, tested telex or facsimile, or overnight courier to the following addresses or as may be later designated by written notice to the other party:

The District:


Executive Director of Secondary Education, High Schools

School Board of Sarasota County, Florida


1960 Landings Boulevard


Sarasota, Florida 34231


Telephone: 941-927-9000
The Independent Contractor:



GMS Partners, Inc.



1122 Kersey Road 



Silver Spring, MD  20902


Toms River, NJ 08753



Attn:  Grace Sammon, President


Telephone:   301-649-6354


Fax:  301-593-0688
Article 13.
DISPUTE RESOLUTION

13.1 Dispute Resolution.  The parties agree to cooperate in good faith in all actions relating to the Agreement, to communicate openly and honestly, and generally to attempt to avoid disputes in connection with the Agreement.  If, nevertheless, a dispute should arise in connection with the Agreement, the parties agree to use their best efforts to resolve such dispute in a fair and equitable manner and without the need for expensive and time-consuming litigation.  Specifically, the parties will attempt in good faith to resolve any issue, dispute, or controversy arising out of or relating to this Agreement, including but not limited to any Section of this Agreement that requires mutual agreement of the parties, by promptly initiating negotiations between the parties’ representatives who have authority to settle any issue, dispute, or controversy.  Any party may give the other party written notice of any dispute not resolved in the normal course of business.  Within ten (10) days after delivery of such notice, representatives of both parties will meet at a mutually acceptable time and place, and thereafter as often as they reasonably deem necessary, to exchange relevant information and to attempt to resolve the dispute by the respective representatives of the Independent Contractor and the District.  If the parties are unable to resolve the dispute, or a party fails or refuses to attend such meeting(s), either party may pursue its legal remedies without further notice.  

13.2 Continuing Performance.  The Independent Contractor agrees to continue performance during the pendancy of any dispute, unless performance is terminated by the parties to the Agreement pursuant to Article 3.

Article 14.
GENERAL
14.1 Assignment.  This Agreement shall not be assigned by either party without the prior written consent of the other party.  

14.2 Governing Law.  This Agreement is governed by and shall be construed in accordance with the laws of the state of Florida without regard to any conflict of laws provision.  The sole and exclusive jurisdiction for any action arising under this Agreement shall be the Twelfth Judicial Circuit Court in and for Sarasota County, Florida.  
14.3 Force Majeure.  Neither party shall be liable if the performance of any part or all of this Agreement is prevented, delayed, hindered or otherwise made impracticable or impossible by reason of any strike, flood, riot, fire, explosion, war, act of God, sabotage, accident or any other casualty or cause beyond either party's control, and which cannot be overcome by reasonable diligence and without unusual expense.  

14.4 Waiver.  Waiver by either party of any term, covenant or condition hereof shall not operate as a waiver of any subsequent breach of the same or of any other term, covenant or condition.  No term, covenant or condition of this Agreement can be waived except by written consent of the party giving the waiver, and forbearance or indulgence by either party in any regard whatsoever shall not constitute a waiver of the same to be performed by the other party to which the same may apply and, until complete performance by the a party of the term, covenant or condition, the other party shall be entitled to invoke any remedy available to it under this Agreement or by law despite any such forbearance or indulgence. 

14.5 Severability.  If, for any reason, any provision hereof shall be determined to be invalid or unenforceable, the validity and effect of the other provisions hereof shall not be affected thereby.  

14.6 Survival.  All representations, warranties and indemnities made herein shall survive termination or cancellation of the Agreement.   

14.7 Amendments.  The Agreement may be altered, amended, changed or modified only by agreement in writing executed by a representative from the District and the Independent Contractor who is authorized to so execute. 

14.8 No Third Party Beneficiary Rights.  No third party may enforce or rely upon any obligation of, or the exercise of or failure to exercise any right of, the District or the Independent Contractor in the Agreement.  The Agreement is not intended to create any rights of a third party beneficiary. 

14.9 Remedies.  All rights and remedies of the parties, in law or equity, are cumulative and may be exercised concurrently or separately.  The exercise of one remedy will not be an election of that remedy to the exclusion of other remedies.

14.10 Headings; Construction.  The headings of the various articles and sections in this Agreement are for convenience and reference only, and are not intended to be a part of, or affect the meaning or interpretation of, this Agreement.  Whenever the context shall require, the words denoting the singular number shall include the plural number, words denoting the plural number shall include the singular number, and words denoting one gender shall include any other gender.

14.11 Time is of the Essence.  Time is of the essence with regard to all provisions contained in the Agreement.

14.12 Authority.  The intent of this Agreement is to clearly state the nature and scope of the services provided by the Independent Contractor.  The parties agree that the Agreement is only binding on the District when the Agreement is signed.  

Article 15.
ATTACHMENTS 

The parties agree to the terms and conditions of this Agreement and the Attachments attached hereto and incorporated herein by reference.

Article 16.
ENTIRE AGREEMENT
This Agreement and the Attachments hereto constitute the entire understanding of the parties as to the subject matter hereof and supersede all prior agreements, discussions, and correspondence pertaining to the subject matter hereof.  Any preprinted terms and conditions on any order including a purchase order, invoice, or statement hereunder by either party will be of no force and effect.  This Agreement, together with the Attachments may not be amended or modified except by written document signed by both parties. 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and do each hereby warrant and represent that their respective signatory whose signature appears below has been and is on the date executed fully authorized by all necessary and appropriate actions to execute this Agreement.

SIGNED:

GMS PARTNERS, INC.
DATE: 









BY: 



_______
___






Name: ______________________________






Title: _______________________________


SCHOOL BOARD OF SARASOTA COUNTY, FLORIDA 

DATE: 








BY: 





___





Name: Dr. Carol Todd





Title:  Chair
Approved for Legal Content
September 11, 2006, by Matthews, Eastmoore, 

Hardy, Crauwels & Garcia, Attorneys for

The School Board of Sarasota County, Florida

Signed:    ____ASH_                                     
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